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U.S. Customs Service 


Treasury Dectston 


19 CFR Part 101 
(T.D. 85-22) 


Changes to the Customs Service Field Organization: Columbia- 
Snake: Boise, Idaho; Colorado Springs, Colo. 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: This document corrects a portion of a recent final rule 
that modified the field organization of the Customs Service. T.D. 
85-22, published on February 5, 1985 (50 FR 4973), implemented 
§ 238 of the Trade and Tariff Act of 1984 (Pub. L. 98-573), by estab- 
lishing a new Customs district, port of entry, and station. A print- 
ing error in the description of the Boise, Idaho, port of entry is 
being corrected. Also, the description of the new Columbia-Snake 
district is being corrected to conform to Congressional intent. The 
new district headquarters is located in Portland, Oregon, and the 
district falls entirely within the Customs Pacific region. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-8157). 


CORRECTIONS 


The following corrections are made to FR Doc. 85-2887, pub- 
lished as T.D. 85-22, appearing on 4973 in the issue of February 5, 
1985 (50 FR 4973): 

1. On page 4973 at the top of column three, the word “Cleveland” 
in the description of the Boise, Idaho, port of entry, is corrected to 
read “Cloverdale”. 

2. On page 4974, the items in columns one and two describing the 
amendments to §101.3, Customs Regulations (19 CFR 101.3), are 
corrected as follows: 

(a) Item 2 is removed. 

(b) Item 3 is redesignated as 2 and revised to read as follows, In 
that part of the table describing the Pacific Region, the “Area” 
column directly opposite “Portland, Oreg.” is revised to read, “The 
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State of Oregon, the State of Idaho below 47° latitude, and the 
State of Washington counties of Adams, Asotin, Benton, Clark, Co- 
lumbia, Cowlitz, Franklin, Garfield, Klickitat, Skamania, Wahkia- 
kum, Walla Walla, and Whitman, and that part of Pacific County, 
south of a line that would be in effect if the northern boundary of 
Wahkiakum County were extended westward to the Pacific 
Ocean.” 

(c) Item 4 is redesignated as 3 and revised to read as follows, 
“Also in the Pacific Region, the following is added in the appropri- 
ate column to correspond to the new area description of “Portland, 
Oreg.” 


s * * * * * * 


Ports OF ENTRY 
“COLUMBIA-SNAKE CUSTOMS DISTRICT 
PORTLAND, OREGON 


Astoria (including territory described in T.D. 73-338). 

Boise, Idaho (Pub. L. 98-573 T.D. 85-22), Coos Bay, Oreg. (E.0O. 
4094, Oct. 28, 1924; E.O. 5193, Sept. 14, 1929; E.O. 5445, Sept. 16, 
1930; E.O. 953, Mar. 23, 1945; 10 FR 3178). 

Longview (including territory described in T.D. 73-338). Newport, 


(d) Ttem 5 is redesignated as 4. The text remains unchanged. 


Date: March 27, 1985. 
WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, April 3, 1985 (50 FR 13190)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 84-1296) 


Betorr CorpP., COMPLAINANT-APPELLANT v. VALMET Oy, TVW 
Paper MAcuingEs, Inc., U.S. INTERNATIONAL TRADE COMMISSION, 
APPELLEES 
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t. 
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Appealed from: International Trade Commission. 
No Judge. 


Before Markey, Chief Judge, FRIEDMAN and Ricu, Circuit 
Judges. 


ORDER 


Beloit filed this appeal “solely on the issue of non-infringement”. 
On 21 June 1984, in an unpublished order, this court denied Val- 
met’s motion to dismiss the appeal. Beloit and the International 
Trade Commission (Commission) have moved under this court’s 
Rule 18(a) for publication of the order so that it may have prece- 
dential value. The latter motion is granted and the order is, with 
modification, herewith issued for publication. 


BACKGROUND 


Valmet moved for dismissal because Beloit appealed “solely on 
the issue of non-infringement”. Valmet says Beloit should file a 
new notice of appeal on the issue of “no violation”, thereby en- 
abling Valmet to argue error in what it calls the “Commission’s 
findings” that the patent in issue was not anticipated under 35 
US.C. 102, that the invention would not have been obvious under 
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35 U.S.C. 103, and that Valmet’s activities tend to injure a domes- 
tic industry. 

In arguing that the Commission could only adopt the Presiding 
Officer’s determination in its entirety, Valmet quotes one of the 
two sentences in the Commission’s “Notice of Commission Decision 
Not to Review Initial Determination”. In those sentences the Com- 
mission said it “determined not to review” the Presiding Officer’s 
Initial Determination. Valmet cites the Commission’s Rule 
210.53(h): 


[h] Effect. An initial determination should become the deter- 
mination of the Commission thirty (30) days after the service 
thereof, unless the Commission, within thirty (80) days after 
the date of filing of the initial determination, shall have or- 
dered review of the initial determination or certain issues 
therein pursuant to §210.54(b) or $210.55, or by order shall 
have changed the effective date of the initial determination. 


Valmet says the rule makes the Presiding Officer’s Initial Deter- 
mination that of the Commission. Presumably on that premise, 
Valmet felt comfortable in referring to the Presiding Officer’s find- 
ings on §§ 102, 103, and injury as “findings of the Commission”. On 
that premise also, Valmet bases its assertion that Beloit must 
appeal the basic conclusion of “no violation” and must not be per- 
mitted to limit the appeal to the infringement issue. 


DISCUSSION 


Valmet’s difficulty is three-fold: (1) The Commission’s Notice is 
equivocal; (2) the rule does not say what Valmet wishes it said, and 
(3) regardless of how an appeal is labeled, neither Beloit nor any 
other appellant may appeal issues on which it prevailed before the 
trial tribunal. 


(1) 


In addition to the statement that it had determined not to review 
the Initial Determination, the Commission’s Notice contained this 
statement: 


The Commission has adopted that portion of the presiding of- 
ficer’s ID relating to the noninfringement of U.S. Letters 
Patent 3,726,758. The Commission has taken no position on the 
other issues discussed in the ID, since the findings and conclu- 
sions of the presiding officer regarding noninfringement are 
eee of the question of whether there is a violation of 
section ; 


Whatever had been meant by the “not to review” statement, it 
can hardly be said that the Commission made “findings” on issues 
upon which it specifically stated it had “taken no position”. Nor is 
it appropriate to assume that the Commission has adopted all find- 
ings of its presiding officer when it specified that it had adopted 
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“that portion” of the Initial Determination relating to non-infringe- 
ment. 


(2) 


The Commission’s Rule 210.53(h) supra, says that the Initial De- 
termination becomes that of the Commission unless it has ordered 
review of “certain issues” in that determination. Whether it “or- 
dered” review of the non-infringement issue here is unclear but ir- 
relevant. It clearly did review and decided to adopt that portion of 
the Initial Determination dealing with that certain issue. 

Moreover, the Commission is not incapable of announcing its 
adoption of an entire Initial Determination when it so intends. See, 
Certain Amino Acid Formulations; Commission Decision Not to 
Review Initial Determination, 48 Federal Register 31306 (July 7, 
1983). If Valmet’s view of the rule were correct, no need for such 
announcement would exist. 


(3) 


Most importantly, this court does not sit to review what the 
Commission has not decided. Nor will it review determinations of 
presiding officers on which the Commission has not elected to pro- 
vide the court with its views. The court has not been constituted a 
“Surrogate Commission” to review portions of a presiding officer’s 


determination on which the Commission has “taken no position”. 

The Commission, on the other hand, is at perfect liberty to reach 
a “no violation” determination on a single dispositive issue. That 
approach may often save the Commission, the parties, and this 
court substantial unnecessary effort. Like many good things, that 
approach carries with it a risk—here the risk of a reversal, and a 
consequent need for the Commission to revisit one or more portions 
of the initial determination on which it had taken no position. 

The Commission should not be precluded from taking that risk, 
however, and, where the conclusion reached on one dispositive 
issue appears to it inevitable and unassailable, the risk would 
appear reduced to an acceptable level. Unlike the risk that parties, 
witnesses, and exhibits may have to return for a renewed trial (e.g., 
when a district court chooses in a patent case to decide only the 
validity or only the infringement issue), the risk of reversal here 
entails only the Commission’s review of remaining portions of the 
Initial Determination. 

The Commission’s judicious use of a single dispositive issue ap- 
proach in issuing final negative §337 determinations can not only 
save the parties, the Commission, and this court unnecessary cost 
and effort, it can greatly ease the burden on a Commission com- 
monly faced with a §337 proceeding involving numerous complex 
issues and required by statute to reach its conclusion within rigid 
time limits. 
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In Coleco Industries, Inc. v. United States International Trade 
Commission, 573 F.2d 1247, 1252, 197 USPQ 472, 476 (CCPA 1978), 
one of our predecessor courts stated in footnote 5: 


Because the Commission made no decision on the ee 
issue, it is not before us. To obviate a remand on validity, in 
the event of a reversal of a finding of non-i ement, it 
would be advisable for the Commission to render a ecision on 
all appealable issues presented to it. 


In that footnote, the court again affirmed the basic rule that 
issues not decided by the Commission cannot be presented to the 
court. Though the court indicated that remand was avoidable by a 
decision on all issues, it imposed no requirement that the Commis- 
sion seek to avoid the risk of remand. In light of the Commission’s 
expertise and the time constraints under which it must function, 
imposition of a requirement that it decide all issues in every $337 
proceeding would be intolerable. 

It is important, also, that the parties to appeals in this court 
limit the issues to those decided by the Commission. Uncertainty 
regarding issues to be reviewed renders uncertain the content of 
briefs and appendices and can result in the inclusion of unneces- 
sary material in appendices with accompanying wasteful expense. 
It can also result in delay of the appeal while the court is required 
to resolve motions to strike and, as here, motions to dismiss. 

An appellee is at liberty to support an appealed judgment by any 
argument supported in the record, and to cross-appeal if adversely 
affected by the appealed judgment in some particular which it 
seeks to have modified. An appellee is not at liberty, however, to 
argue before this court an issue not decided by the trial tribunal. 

In the present case, Beloit appealed “solely on the issue of non- 
infringement” because that was all of the Presiding Officer’s deter- 
mination the Commission said it was deciding and because Beloit 
was adversely affected only by the Commission’s adoption of that 
determination portion. Beloit won its case before the Presiding Of- 
ficer on the other three issues and, no matter how it labeled the 
appeal, it could not have appealed those issues if the Commission 
had adopted the entire determination. Similarly, Valmet won on 
the basic and dispositive ‘no violation” decision and has no basis 
whatever for appeal. Though Valmet lost on the validity and injury 
issues before the presiding officer, the Commission took no position 
on them and they are therefore not available to Valmet as a basis 
for appeal or cross-appeal. 

Valmet obviously desires to argue before us the validity and 
injury issues as insurance against the possibility of our reversing 
the “no-infringement” finding adopted by the Commission. That 
desire, and the back-door appeal it would create, are premature. If 
this court affirms on “no-infringement”, the litigation ends (absent 
grant of certiorari) favorably to Valmet. If this court reverses on 
that issue, and if on remand the Commission adopts the portions of 
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the Initial Determination relating to the validity and injury issues, 
Valmet may appeal that decision to this court at that time. 


ORDER 


The motion to dismiss the appeal is accordingly denied. 
Dated: August 31, 1984. 
Howarp T. Markey, 
Chief Judge. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-35) 


JEANNETTE SHEET GLASS CORP., PLAINTIFF v. UNITED STATES, DE- 
FENDANT, AND CRYSTAL INTERNATIONAL CorP., and FLACHGLAS 
A.G. INTERVENORS, GLAVERBEL, S.A., INTERVENOR, ERIE SCIENTIFIC 
Co., A DIVISION OF SYBRON CorP., AND ERIE-ELECTROVERRE, S.A., A 
WHOLLY OWNED SUBSIDIARY OF SYBRON CORP., INTERVENORS 


Court No. 83-5-00729 
Before: BERNARD NEwMAN, Senior Judge. 


Review of International Trade Commission’s Preliminary Negative 
Determinations Pursuant to Rule 56.1—Thin Sheet Glass from 
Switzerland, Belgium and the Federal Republic of Germany 


PRELIMINARY DETERMINATIONS BY INTERNATIONAL TRADE COMMIS- 
SION—“‘REASONABLE INDICATION” OF INJURY 


Preliminary determinations by the International Trade Commis- 
sion under 19 U.S.C. § 1673b(a) that there is no “reasonable indica- 
tion” that an industry in the United States producing regular qual- 
ity thin sheet glass is materially injured or threatened with materi- 
al injury by reason of alleged less than fair value imports from 
Switzerland, Belgium or the Federal Republic of Germany are not 
in accordance with law where conflicting evidence was weighed by 
the Commission. The action is remanded to the Commission for re- 
consideration of the record in compliance with the standard of 
review articulated in Republic Steel Corp. v. United States, CIT —, 
Slip Op. 84-84, 591 F. Supp. 640 (July 11, 1984), reh’g. denied, 9 CIT 
—, Slip Op. 85-27 (March 11, 1985). 


MATERIAL RETARDATION OF THE ESTABLISHMENT OF AN INDUSTRY— 
“SUBSTANTIAL COMMITMENT” TEST 


Preliminary determinations by the International Trade Commis- 
sion under 19 U.S.C. §1673b(a) that there is no reasonable indica- 
tion that imports of high quality thin sheet glass from Belgium or 
the Federal Republic of Germany have materially retarded the es- 
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tablishment of a high quality thin sheet glass industry in the 
United States are not arbitrary, capricious, an abuse of discretion, 
or otherwise contrary to law where the Commission properly found 
no “substantial commitment” by plaintiff to commence production 
of high quality glass. 

[Remanded to Commission for injury redeterminations; affirmed respecting mate- 
rial retardation.] 


(Decided March 22, 1985) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and Charles A. St. Charles, Esqs.), Special Counsel for plaintiff. 

Michael P. Mabile, Acting General Counsel and Catherine R. Field, Esq., Office of 
General Counsel, United States International Trade Commission, for defendant. 

Mudge Rose Guthrie Alexander & Ferdon (N. David Palmeter, David P. Houlihan 
and Alan H. Price, Esqs., of counsel), for intervenors Crystal International Corpora- 
tion and Flachglas A.G. 

Ulmer, Berne, Laronge, Glickman & Curtis (Morton L. Stone and Ronald H. Isroff, 
Esgs., of counsel) for intervenor Glaverbel, S.A. 

Hodgson, Russ, Andrews, Woods & Goodyear (Victor T. Fuzak, Anthony L. Dutton 
and Craig M. Indyke, Esqs. of counsel) for intervenors Erie Scientific Company and 
Erie-Electroverre, S.A. 

Max N. Berry, Esq. (Marsha A. Echols, Esq., of counsel) for Amicus Curiae Donnel- 
ly Corporation. 


BERNARD NEwMAN, Senior Judge: 


INTRODUCTION 


By this action, plaintiff challenges the preliminary negative de- 
terminations of the International Trade Commission (“Commis- 
sion”) issued in antidumping investigations pursuant to 19 U.S.C. 
§1673b(a). In the preliminary determinations under review the 
Commission found there was no “reasonable indication” that plain- 
tiff, Jeannette Sheet Glass Corporation (“plaintiff’ or “Jeannette”), 
the sole domestic producer of thin sheet glass, is materially injured 
or threatened with material injury by reason of imported “regular 
quality” thin sheet glass from Switzerland, Belgium or the Federal 
Republic of Germany; and that plaintiff is not materially retarded 
in the establishment of a “high quality” thin sheet glass industry 
by reason of imports of such glass from Belgium or the Federal Re- 
public of Germany. Thin Sheet Glass from Switzerland, Belgium 
and the Federal Republic of Germany, Inv. Nos. 731-TA-127, 128 
and 129 (Preliminary), USITC Pub. No. 1376 (May 1983). In view of 
the negative determinations, the antidumping investigations were 
terminated and notice of such termination was published on May 
11, 1983 (48 Fed. Reg. 21213 (1983)). 

Plaintiff seeks review of the Commission’s preliminary determi- 
nations upon the agency’s record pursuant to Rule 56.1 of the rules 
of the Court, and presents basically three contentions: 

(1) The Commission’s determinations are not in accordance with 
the “reasonable indication” standard as articulated in Republic 
Steel Corp. v. United States, 8 CIT —, Slip Op. 84-84, 591 F. Supp. 


472-277 0 - 85 - 2 
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640 (July 11, 1984), reh’g. denied, 9 CIT —, Slip Op. 85-27 (March 
11, 1985). 

(2) The determinations with respect to regular quality thin sheet 
glass are arbitrary, capricious, an abuse of discretion and otherwise 
not in accordance with law. 

(3) The determinations respecting material retardation of the es- 
tablishment of a domestic high quality thin sheet glass industry 
are arbitrary, capricious, an abuse of discretion, and otherwise not 
in accordance with law. 

For the reasons that follow the case is remanded to the Commis- 
sion for reconsideration of its preliminary negative determinations 
as to material injury or the threat of material injury to an indus- 
try in the United States producing regular quality thin sheet glass 
in compliance with the standard of review articulated in Republic 
Steel Corp., supra. The Commission’s preliminary negative determi- 
nations respecting material retardation of the establishment of a 
high quality thin sheet glass industry in the United States are af- 
firmed. 


BACKGROUND 


On March 16, 1983 Jeannette filed a petition with the Commis- 
sion and the Department of Commerce alleging that imports of 
thin sheet glass from Switzerland, Belgium and the Federal Repub- 
lic of Germany are being sold in the United States at less than fair 
value (“LTFV”), and that as a result the domestic industry produc- 
ing thin sheet glass (viz., Jeannette) is materially injured or threat- 
ened with material injury. The petition distinguished between the 
“regular quality” thin sheet glass that Jeannette produced, used 
primarily in the production of microscope slides, cosmetic mirrors, 
and lantern slides for slide projectors, and “high quality” thin 
sheet glass, used primarily as optical coating glass for instrumenta- 
tion having light emitting diodes or liquid crystal display, and for 
photographic slide glass. On April 6, 1983 Jeannette amended its 
petition to allege that LTFV imports of high quality thin sheet 
glass from Belgium and the Federal Republic of Germany are re- 
tarding the establishment of a high quality thin sheet glass indus- 
try in the United States. 

On April 27, 1983, after conducting its preliminary investiga- 
tions, the Commission (Chairman Alfred Eckes and Commissioner 
Veronica A. Haggart; Commissioner Paula Stern dissenting in part) 
determined that there is no reasonable indication that the domestic 
regular quality thin sheet glass industry (viz., Jeannette) is materi- 
ally injured or threatened with material injury by reason of im- 
ports of regular quality thin sheet glass from Switzerland, Belgium 
or the Federal Republic of Germany, allegedly sold at LTFV. Addi- 
tionally, the Commission unanimously found there is no reasonable 
indication that the establishment of a high quality thin sheet glass 
industry in the United States is being materially retarded by 
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reason of imports of high quality thin sheet glass from Belgium or 
the Federal Republic of Germany, allegedly sold at LTFV.! Materi- 
al retardation was not alleged concerning Switzerland because that 
country does not export high quality thin sheet glass to the United 
States. 

Jeannette commenced this action on May 17, 1983 challenging 
the Commission’s negative determinations. Pursuant to Rule 56.1(a) 
of the Rules of the Court, Jeannette filed on May 29, 1984, a 
motion for an order directing that this matter be submitted for 
review upon the agency record. On July 17, 1984, this Court grant- 
ed Jeannette’s motion. Thereafter on August 7, 1984, Jeannette 
filed the present motion together with a supporting memorandum; 
and on August 15, 1984 the Commission moved for a stay of this 
action pending a decision on a motion for reconsideration to be 
filed in Republic Steel, supra, or a decision on appeal in that case. 

On October 4, 1984, the Commission filed a motion for reconsid- 
eration in Republic Steel of that portion of Judge Watson’s decision 
relating to the “reasonable indication” standard applicable to the 
Commission’s preliminary investigations. Plaintiffs in Republic 
Steel also requested reconsideration of the issue of cumulation. The 
Commission’s motion for a stay of the present proceeding was 
denied by this Court on October 2, 1984. The Commission’s motion 
for reconsideration in Republic Steel was denied by Judge Watson 
on March 11, 1985. 9 CIT —, Slip Op. 85-27. 

Following the submission of briefs on plaintiff's motion for 
review in the present case, oral argument was heard on January 
17, 1985. 


Commission’s Determination That There is No Reasonable Indica- 
tion of Material Injury or Threat of Material Injury to the Reg- 
ular Thin Sheet Glass Industry 


We first review the Commission’s preliminary determinations re- 
specting material injury or threat of material injury to the regular 
quality thin sheet glass industry. 

Commission’s findings 

Jeannette, wholly owned by its employees and managers, began 
producing thin sheet glass in March 1980 when it reopened a plant 
formerly owned by ASG, Inc. and Fourco Glass Co., which was shut 
down in November 1978. The former employees of ASG provided 
capital, and with government guarantees and additional funds 
from private lenders, purchased the plant and refurbished it. 

The Commission also found: 


1 The Commission made separate determinations concerning regular quality and high quality thin sheet glass. 
Commissioner Stern dissented only with respect to regular quality thin sheet glass, finding that there is a rea- 
sonable indication of material injury. 
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1. Throughout the period of investigation, production of regular 
quality thin sheet glass was profitable and the profits remained 
comparatively stable. 

2. Domestic production, shipments and capacity utilization rose 
from 1980 to 1981, but then declined from 1981 to 1982. 

3. Employment remained stable and hours worked increased 
from 1980 to 1981, but both factors declined from 1981 to 1982. 

4. Inventories of regular quality thin sheet glass increased 
throughout the period under investigation. 

In determining whether the “difficulties” experienced by the do- 
mestic industry were caused by the alleged LTFV imports, the 
Commission considered, among other things, underselling by the 
imports, lost sales, and price suppression resulting in lost revenues. 
In instances where there was underselling by the imports, the ma- 
jority Commissioners found the margin of underselling “minimal”. 
Lost sales and revenues were attributed to the lower quality of the 
domestic product, and the majority found that price was not a de- 
terminative factor. 

Pertaining to threat of material injury, the Commission majority 
found in the negative on the basis of the limited productive capac- 
ity or high levels of capacity utilization of the exporters (Erie-Elec- 
troverre of Switzerland; Glaverbel of Beglian; and Flachglas, the 
West German firm). The Commission majority also noted the ab- 
sence of plans by the exporters to expand shipments to the United 
States. 


Dissenting Commissioner Stern’s views 


Commissioner Stern found that Jeannette is currently experienc- 
ing economic difficulties with respect to the regular quality thin 
sheet glass product, as did the majority commissioners. Specifically, 
Commissioner Stern pointed to the evidence of record that domes- 
tic production, shipments, capacity utilization, employment and 
sales of thin sheet glass declined substantially between 1980 and 
1982; that operating income, net income, and cash flow followed a 
similar downward trend. Further, Commissioner Stern observed 
that Jeannette’s share of the domestic market for regular quality 
thin sheet glass, while small relative to the imports, is declining. In 
contrast to the foregoing fact, Commissioner Stern found that the 
respective market shares held by the imports from Belgium and 
West Germany had grown, and Switzerland’s market share—which 
is significant—has remained relatively stable. 

While conceding that “the information on the record is mixed”, 
Commissioner Stern found indications that the imports from Bel- 
gium and Switzerland have undersold the domestic product, par- 
ticularly in 1982, and that many purchasers have shifted their 
sourcing from the domestic producer to each of the imports under 
investigation. As perceived by Commissioner Stern, “{t]he key issue 
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in this investigation has been whether this shift occurred solely 
due to alleged quality problems with the domestically produced 
product”. USITC Pub. No. 1376 at p. 24. On this crucial aspect of 
the investigations, Commissioner Stern concluded, but not defini- 
tively, that the quality issue alone does not explain why customers 
shifted from Jeannette to the imports. In that connection, it was 
pointed out by the dissent that while quality is clearly an impor- 
tant factor, the parties to the investigation agreed that both price 
and the quality of the product are important considerations in the 
purchasing decision; that increased yield resulting from the use of 
a product of good quality may offset the greater price of the better 
quality product; and that quality did not constitute a problem for 
at least two customers contacted by the Commission staff. 

Finally, Commissioner Stern observed that LTFV margins may 
be used, in effect, to underwrite a smaller quality premium than 
the market would otherwise generate, and determined that “there 
is reasonable indication that such a situation is present in each of 
these investigations before us.” Jd. at 26. In sum, Commissioner 
Stern was not able to “discount the possibility that LTFV sales of 
the imports have materially injured the domestic industry”. Id. at 
26. 


“Reasonable indication” standard 


The Court now reaches plaintiffs contention that the Commis- 
sion misapplied the “reasonable indication” standard prescribed by 
19 U.S.C. §1673b(a) by weighing conflicting evidence of record. In 
support of its position, plaintiff relies upon Republic Steel, where 
Judge Watson held that in a preliminary, unlike a final, investiga- 
tion the Commission may not weigh conflicting evidence and deter- 
mine on balance whether material injury or the threat thereof 
exists; rather, the Commission’s responsibility at the preliminary 
stage is simply to find whether any facts reasonably raise the possi- 
bility of injury. 591 F. Supp. at 650. 

While defendant concedes that the reasonable indication stand- 
ard establishes a low threshold for continuing an investigation, the 
Commission insists that it may weigh the evidence developed 
during a preliminary investigation and make a negative determina- 
tion when clear and convincing evidence exists that imports are 
not possibly causing material injury or the threat of material 
injury to the domestic industry. The Commission maintains that re- 
specting the investigations under review it properly applied the 
reasonable indication standard when it “evaluated” all of the evi- 
dence on the record and resolved the conflicting evidence against 
the plaintiff. The Commission admits, however, that measured 
against the standard laid down in Republic Steel, the determina- 
tions reviewed in the instant case as to material injury and threat 
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of material injury are unlawful and that the action must be re- 
manded to the Commission.” 

Defendant and intervenors attempt to sidestep Republic Steel by 
pointing to the decision of our Court of Appeals in United States v. 
Roses, Inc., 706 F.2d 1563 (Fed. Cir., 1983). In Roses the Court held 
that the Commerce Department in a sufficiency evaluation of a 
dumping petition should apply its expertise to evaluate the petition 
and supporting data “in light of a wide body of other information.” 
The Appellate Court in Roses did not, however, go so far as to hold 
that the agency should prejudge the matter and screen out peti- 
tions on the ground that it knows of conflicting evidence. 

Reliance by intervenors Crystal International Corporation, and 
Flachglas A.G. on Budd Company Railway Division v. United 
States, 1 CIT 67, 507 F. Supp. 997 (1980) is also misplaced since the 
issue presented here was not raised. 

While the Commerce Department, of course, should avoid com- 
mencement of unwarranted investigations, Congress never intend- 
ed the agency at the initial stage of the antidumping proceedings 
to summarily reject petitions simply because the agency has knowl- 
edge of conflicting evidence. This conclusion is inescapable in light 
of the statutory requirement that the agency must make a prelimi- 
nary affirmative determination of LTFV sales if “there is a reason- 
able basis to believe or suspect” that the merchandise under inves- 
tigation is being sold at LTFV. 19 U.S.C. §1673b(b\(1). This provi- 
sion is a clear expression of Congressional intent to provide ex- 
tremely low threshold standards at the preliminary investigatory 
stages of antidumping proceedings. Clearly, the “reasonable indica- 
tion” standard applicable to the Commission’s preliminary investi- 
gations, like the “reasonable basis to believe or suspect” standard 
applicable to the Commerce Department’s preliminary LTFV inves- 
tigations, was intended by Congress to be administered as a very 
low evidentiary threshold for an affirmative preliminary determi- 
nation, which permits the investigation to continue to the final in- 
vestigatory stage where the record may be more fully developed. 

Here, the Commission’s preliminary injury determinations did 
not address the question of whether there is sufficient information 
in the record to raise the possibility of injury, but rather sought to 
definitively resolve the issues by weighing the conflicting evidence. 
Put another way, the Commission’s “preliminary” determination, 
in effect, constituted a final determination predicated solely upon 
data submitted in the forty-five day period permitted at the prelim- 
inary stage. 

Since the Commission misapplied the reasonable indication 
standard in contravention of Republic Steel, this action is remand- 
ed to the Commission for reconsideration of whether there is rea- 


2In its motion for extension of time for filing its response to plaintiff's motion for review upon the agency 
record, counsel for the Commission stated that “resolution of the reasonable indication issue [in Republic Steel] 
could be dispositive of this case.” (Motion at 2.) 
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sonable indication of material injury or threat of material injury to 
the domestic industry by reason of the subject imports in compli- 
ance with Republic Steel. 


Cumulation and volume of imports 


Plaintiff also contends that the Commission’s failure to cumulate 
and consider the volume of imports were errors in the determina- 
tions. 

In Republic Steel, the Court held that the proper test for cumula- 
tion is whether the imported products are competing with the prod- 
uct of a domestic industry, and not the volume or trend in the 
volume of a particular segment of importations. While Republic 
Steel required cumulation in the context of a countervailing duty 
case, the underlying principle is equally applicable in an antidump- 
ing investigation due to the parallel functions of the Commission in 
both types of investigations. The record before the Commission in 
this case shows that the imported regular quality thin sheet glass 
was in direct competition for sales to the same community of pur- 
chasers. Thus, the Commission’s methodology in considering the 
level of imports from the three countries individually was incor- 
rect. However, since on the question of causation the Commission, 
in effect, conceded the existence of a significant level of imports 
from each individual country, cumulation of the imports from the 
three countries in itself would not have altered the result reached 
by the Commission. 

It is further contended by plaintiff that the Commission’s failure 
to discuss the volume of imports in its decision is a material error. 
Plaintiff's contention is without merit. 

The Trade Agreements Act of 1979 directs the Commission to 
“consider” a number of factors in rendering an injury determina- 
tion, including the volume of imports and their consequent impact. 
19 U.S.C. §1677(7) (B), (C). While ideally the Commission’s decision 
would discuss every factor considered and make findings and con- 
clusions with respect thereto, Congress did not impose such a strin- 
gent requirement. Congress was well aware of the complexity of 
antidumping investigations and in recognition of the multifaceted 
decisional process provided that: 


The presence or absence of any factor which the Commission 
is required to evaluate under subparagraph (C) or (D) shall not 
necessarily give decisive guidance with respect to the determi- 
nation by the Commission of material injury. 19 U.S.C. 
§ 1677(7)(E)Gi). 


And that: 


[The Commission] shall notify the petitioner, other parties to 
the investigation, and the other agency of its determination 
and of the facts and conclusions of law upon which the deter- 
mination is based * * *. 19 U.S.C. §1673b(f) [emphasis added]. 
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Hence, it is plain that Congress did not mandate the Commission 
to discuss every facet of its investigation, but only “material issues 
of law or fact.” House Doc. No. 96-153, 96th Cong., Ist Sess. 27 
(1979), reprinted in 1979 U.S. Code Cong. & Ad. News 655, 685. 

As previously noted, the negative determinations of the Commis- 
sion conceded a significant level of imports from each of the indi- 
vidual countries covered by its investigations and in view of the 
Commission’s other findings and conclusions, no further discussion 
of the volume of imports was necessary. Fundamentally, of course, 
the Commission is not required to issue findings and conclusions on 
an issue concerning a statutory element simply because it was pre- 
sented by the petitioner. Pasco Terminals, Inc. v. United States, 83 
Cust. Ct. 65, 85, 477 F. Supp. 201, 218 (1979), aff'd 68 CCPA 8, 
C.A.D. 1256, 634 F.2d 610 (1980); British Steel v. United States, 8 
CIT —, Slip Op. 84-92 (August 6, 1984). Absent a showing to the 
contrary, the Commission is presumed to have considered all of the 
evidence in the record. Rhone Poulenc, S.A. v. United States, 8 
CIT —, Slip Op. 84-87, 592 F. Supp. 1318 (July 19, 1984). The 
record in the subject investigations contains import statistics relat- 
ing to the volume of imports, and the Commission must be pre- 
sumed to have considered them. If upon reconsideration of its de- 
terminations on remand of this action, the Commission is of the 
view that the volume of imports is material to its redeterminations, 
then of course the Commission must state its findings of fact and 
conclusions of law on that aspect of its investigations. 

Yield factor 

Plaintiff urges that the Commission’s analysis of the data con- 
cerning underselling and price suppression was flawed because it 
failed to take into account the “yield factor”. Briefly stated, the 
yield factor relates to the quantity of marketable product that may 
be produced from thin sheet glass (e.g., the total number of micro- 
scope slides obtainable from a given amount of glass). Inasmuch as 
individual customers have different end uses for thin sheet glass 
and have different quality requirements, equipment and capabili- 
ties to process sheet glass as purchased from the manufacturer, a 
pricing analysis that attempts to quantify the yield or quality 
factor for each end-user is impracticable, and the selling price is 
the relevant statutory criterion. Cf. British Steel Corp., supra.* 


MATERIAL RETARDATION 


Jeannette claims that the Commission erred in its determination 
that imports of high quality thin sheet glass from Belgium and 
West Germany have not materially retarded the establishment of a 


*This is not to say that the yield experienced by a particular customer could not possibly be monitored and 
the impact of yield on price quantified. Yield is one of a number of cost factors that an end-user of thin sheet 
glass takes into account in deciding its source of supply and the price to be paid for the product. However, the 
Court holds that the statute does not require an adjustment of prices for various cost factors for the reasons 
expressed in British Steel. 
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high quality thin sheet glass industry in the United States. The 
issue of “material retardation” is judicially of first impression. 

As stated above, in its preliminary investigations the Commis- 
sion had to determine whether there is a reasonable indication of 
the alleged retardation. But unlike the Commission’s injury deter- 
minations under review, the negative determinations of the Com- 
mission in this case respecting material retardation did not hinge 
on the weighing of conflicting evidence. Rather, the Court perceives 
the crucial issues to be whether the Commission applied a rational 
criterion for applying the material retardation provision of the 
statute, and whether the Commission relied upon factors appropri- 
ate to the criterion. 

The legislative history of the Trade Agreements Act of 1979 gives 
no specific guidance as to the meaning of the phrase “material re- 
tardation” or the standards for implementing such provision. Nev- 
ertheless, we are clear that like the standard of review applicable 
to the Commission’s preliminary determinations respecting injury, 
the Court must affirm a preliminary determination of material re- 
tardation unless the Commission’s determination is “arbitrary, ca- 
pricious, an abuse of discretion or otherwise not in accordance with 
law.” 19 U.S.C. §1516a(bX(1)(A). 

In arriving at its determinations on the material retardation 
question in the instant investigations, the Commission applied the 
“substantial commitment” test. In essence, the Commission’s posi- 
tion is that in investigations involving an industry that has not yet 
commenced production, there must be a sufficient indication that 
the industry has made a substantial commitment to commence pro- 
duction, and that fact must be determined on a case by case basis. 
See also Certain Dried Salted Codfish from Canada, Inv. No. 731- 
TA-199 (Preliminary), USITC Pub. 1571 (Sept. 1984) (Commission 
found a substantial commitment and reached an affirmative pre- 
liminary determination on the issue of material retardation). The 
substantial commitment criterion is a pragmatic approach designed 
to screen out applicants for relief who merely intend or wish to 
become established in an industry but have taken no substantial 
steps toward becoming so established. In the instant investigations, 
the Commission concluded that “despite its apparent interest in en- 
tering the market, Jeannette’s efforts to date have not demonstrat- 
ed a substantial commitment to commence production of high qual- 
ity thin sheet glass.’”” USITC Pub. No. 1376 at 14. On the basis of 
the record before the Commission, the Court cannot agree with 
plaintiff's contention that the Commission’s finding was arbitrary 
or capricious. 

Plaintiff argues that Jeannette’s substantial commitment to com- 
mence production of high quality thin sheet glass is demonstrated 
by the facts that Jeannette possessed the plant, equipment, skilled 
personnel and marketing expertise to produce both regular and 
high quality thin sheet glass; and that Jeannette has made certain 
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improvements in its production facilities which affect the produc- 
tion of both regular and high quality thin sheet glass. According to 
Jeannette, the main impediment to volume production of the high 
quality product is the lack of flatness testing equipment, which 
would cost approximately $250,000.00, and would allow Jeannette 
to sort glass currently produced into high quality and regular qual- 
ity. Jeannette asserts that the expenditure of funds for flatness 
testing equipment is now prohibited by the fact that the market 
prices of the imports are below Jeannette’s projected cost of pro- 
ducing high quality glass and by Jeannette’s present financial situ- 
ation, which allegedly has been adversely impacted by the LTFV 
imports. Significantly, however, Jeannette has taken no steps that 
are targeted for the production or marketing of high quality thin 
sheet glass except the submission of samples to several potential 
customers for high quality glass. But, as found by the Commission, 
Jeannette’s samples did not meet the customers’ quality require- 
ments in their final evaluation.* 

The Court is unable to agree with plaintiff's criteria of a substan- 
tial commitment to commence production of high quality thin 
sheet glass. Rather, the record establishes that on the basis of such 
fundamental indicia as production capability, financial commit- 
ment, and marketing efforts, plaintiff's “commitment” to the pro- 
duction of the high quality product was not “substantial”. On this 
aspect, Jeannette’s refurbishment activities were clearly aimed at 
resurrecting general sheet glass production, and not specifically at 
producing high quality thin sheet glass. The argument advanced by 
Jeannette that the installation of an energy saving computer on 
the firm’s furnace should be regarded as evidence of its substantial 
commitment to commence production of high quality thin sheet 
glass is untenable since, as noted by the Commission, the computer 
was not directly related to Jeannette’s problems in entering the 
high quality sheet glass market. Further, as for the proposed pur- 
chase of a $250,000 flatness testing machine, the Court agrees with 
the Commission’s finding that this equipment would not directly 
affect the quality of the glass produced. 

Finally, the Court cannot agree with plaintiff's contention that it 
is materially retarded in the establishment of a high quality thin 
sheet glass industry by reason of the relatively low market prices of 
the imports from Belgium and West Germany as compared with 
the projected production costs for high quality thin sheet glass. 
That argument presupposes the propriety of the Commission’s 
reaching the issue of causation in considering the question of mate- 
rial retardation. However, since the Commission made no threshold 
finding of substantial commitment to commence production of high 


*The Commission found that: “In two instances Jeannette’s glass passed preliminary tests, but after further 
processing and testing, these companies discovered quality deficiencies in Jeannette’s glass”; and that “a funda- 
mental question exists regarding whether Jeannette can actually produce the high quality product. This funda- 
mental problem overshadows Jeannette’s other efforts to enter the market.” USITC Pub. No. 1376 at 15-16. 
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quality thin sheet glass, the Commission was not required to reach 
the issue of causation. See American Spring Wire Corp. v. United 
States, — CIT —, 590 F. Supp. 1273 (1984). 

In sum, the Court holds that the Commission’s negative material 
retardation determinations are based upon a rational criterion, and 
that appropriate factors were considered in support of the finding 
that Jeannette has not made a substantial commitment to com- 
mence production of high quality thin sheet glass. The Court also 
concludes that the Commission’s application of the substantial com- 
mitment test in the present case did not violate the low threshold 
standard of review articulated in Republic Steel. 


CONCLUSION 


For the foregoing reasons, it is hereby ordered: 

1. This action is remanded to the Commission for reconsideration 
of its preliminary negative determinations respecting material 
injury and threat of material injury in conformity with the stand- 
ard of review set forth in Republic Steel and in conformity with 
this decision. 

2. The Commission shall report its findings and redeterminations 
to this Court within thirty days after the date of entry of this 
order. 

3. The Commission’s determinations respecting material retarda- 
tion are affirmed. 


(Slip Op. 85-36) 


MATSUSHITA ELECTRIC INDUSTRIAL Co., LTD., ET AL., PLAINTIFFS UV. 
UNITED STATES, ET AL., DEFENDANTS 


Court No. 81-07-00901 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiffs Sanyo Electric Co., Ltd., Sanyo Electric Inc., and Sanyo 
Manufacturing Corp. (Sanyo) and plaintiff Sharp Electronics Corpo- 
ration (Sharp) after the original decision of this Court, favorable to 
movants was reversed in Matsushita Electric Industrial Co., Lid. v. 
United States, 750 F.2d 927 (Fed. Cir. 1984) have now moved to 
renew their motions for review of an administrative determination 
based upon the record made before the agency. 

Plaintiffs contend that this Court’s original decision, Matsushita 
Electric Industrial Co. v. United States, 6 CIT —, 569 F. Supp. 853 
(1983) overturned a determination of the International Trade Com- 
mission on broad grounds of lack of substantial evidence but did 
not reach issues that were unique to movants. According to plain- 
tiffs, these particular issues because they were not addressed by 
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the appellate court, survive for further consideration by this Court, 
even though they were not raised on appeal by movants. 

The Court finds that these motions must be denied as contrary to 
the sound operation of the judicial process, destructive of judicial 
economy and inimical to the speedy resolution of judicial disputes. 

It is a common occurrence for a court to decide a case on a fun- 
damental ground and in so doing to refrain from reaching alterna- 
tive issues. However, if there is opportunity to raise such issues on 
appeal, that opportunity must be seized. c.f Raxton Corp. v. Anonia 
Associates, Inc., 668 F.2d 622 (1st Cir. 1982) (decision ultimately 
resting on principles of law of the case). 


[I]t is not open to question that an appellee * * * should in 
supporting a judgment below, challenge any finding or conclu- 
sion or absence thereof that it deems error as revealed by the 
record (citations omitted). The presentation of all viable justifi- 
cations of a judgment insures that simpler and speedier basis 
for decision are not overlooked, that occasions for remand are 

and that issues that may have appeared as inde- 
pendent alternatives to a trial court can be considered as mu- 
tually supporting interdependent parts of an appellate deci- 
sion. Raxton Corp. v. Anonia Associates, Inc., at 624. 


On appeal, plaintiffs could have argued that assuming this 
Court’s original decision was in error, the case should be remanded 
for a determination of narrow issues, not addressed previously by 
this Court which are unique to Sanyo and Sharp. 


[I]t is likewise settled that the appellee may without taking a 
cross-appeal, urge in support of a decree any matter appearing 
in the record, although his argument may involve an attack 
upon the reasoning of the lower court or an insistence upon a 
matter overlooked or ignored by it. * * * U.S. v. American Ry. 
Exp. Co., 265 U.S. 425, 435. (1923) 


It should also be noted that it is within the realm of an appellate 
court’s powers to resolve alternative issues on its own initiative. 
See F.L. Smidth v. United States, 56 CCPA 77, 86 C.A.D. 958, 409 
F.2d 1369 (1969). See also William B. Tanner Co., Inc. v. Wioo, Inc., 
528 F.2d 262, 269 (8rd Cir. 1975). 

Whether an appellee raises the issue on its own initiative or the 
appellate court chooses to do so is unimportant. In either event the 
matter would have been developed in the most efficient way. The 
method chosen by plaintiffs here, represents an unacceptable pro- 
longation of the process of review begun almost four years ago and 
should not be encouraged. 

In denying these motions the Court is not abdicating its jurisdic- 
tion. This Court is simply recognizing that within the context of its 
jurisdiction in the area of international trade dispute resolution, 
that delay and its corollary, uncertainty, are repugnant to the 
public interest. 





US. COURT OF INTERNATIONAL TRADE 23 


In enunciating this principle the Court is aware that the appel- 
late court may choose to remand an issue to this Court, rather 
than resolve it at the appellate level. In that instance the Court 
would be bound to accept jurisdiction. However, when an appellee 
has an opportunity to bring alternative grounds that are supported 
in the record to the attention of the appellate court, it must do so 
or risk losing the opportunity of having it addressed by that court. 
A subsequent application to this Court to re-open a case involving a 
summary disposition must normally be looked on with disfavor. 


(Slip Op. 85-37) 


Sanwa Foops, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 81-10-01363 


Before Forp, Judge. 
[Plaintiff's motion for summary judgment granted.] 


(Decided March 25, 1985) 


Glad, White & Ferguson (Steven B. Lehat on the brief) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Susan Handler-Menahem on the brief) for the defendant. 

Forp, Judge: This action involves the classification of rolls of 
plastic packaging imported from Japan and entered at the Port of 
Los Angeles, California. Plaintiff contests the denial of a timely 
protest filed with respect to the merchandise at issue. Jurisdiction 
is pursuant to 19 U.S.C. §1514(a) and 28 U.S.C. § 1581(a). 

The parties are before the Court on cross-motions for summary 
judgment. There are no material facts at issue. The subject mer- 
chandise was classified by the Customs Service under Tariff Sched- 
ules of the United States (TSUS) item 774.55 as “[{Ajrticles not spe- 
cially provided for, of rubber or plastics: * * * other” and 
with duty at the rate of 8.5 percent ad valorem. Plaintiff claims the 
articles involved are properly subject to classification alternatively 
under TSUS item 274.85 as “[P]rinted matter not specially provided 
for: other: [S]usceptible of authorship” at 2 percent ad valorem; 
under item 274.90 as “[P]rinted matter not specially provided for: 
other: other” at 7.2 percent ad valorem; or under item 772.20 as 
‘{Cjontainers, of rubber or plastics, with or without their closures, 
chiefly used for the packing, transporting, or marketing of mer- 
chandise * * * other” at 7.5 percent ad valorem. 

The imported merchandise consists of rolls of unassembled plas- 
tic packaging for various noodle mixes produced by plaintiff. Print- 
ed on each roll at regular intervals are the trademarked product 
brand name, product descriptions, preparation instructions, and 
magnetic black ink marks. The marks are read by an electric eye, 
which triggers a mechanism that cuts, folds, and seals the plastic 





24 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 16, APRIL 17, 1985 


around various noodle mixes in accordance with the location of the 
marks. The subject merchandise thus serves both to protect its con- 
tents and promote the sale of the product. 

Of initial concern is plaintiff's claim of classification under two 
alternative items, both of which center on whether the subject mer- 
chandise constitutes “printed matter” within the meaning of the 
Tariff Schedules. By virtue of its distinctive advertising features, it 
is undisputed the merchandise is susceptible of authorship. This 
premise is fully supported by long-established case law. United 
States v. American Railway Express Co. et al., T.D. 43317, 17 CCPA 
10 (1929). 

In considering the printed matter claim under either 274.85 or 
item 274.90, TSUS, the Court examines, by reference, the appropri- 
ate headnote in determining the applicability of those items. Sched- 
ule 2, Part 5, Headnote 1, TSUS, provides, in pertinent part, as fol- 
lows: 


* * * this part covers only printed matter consisting essential- 
ly of textual or pictorial matter * * * this part does not cover 
any article in which printing is merely incidental to the pri- 
mary use of the article or in which printing is employed 
—, for coloration or to produce a decorative or novelty 
effect * * *. 


The essential characteristic of the merchandise at issue is its 
packaging quality and not the printing contained thereon. While 
the printing serves a marketing purpose, the principal function of 
this merchandise is protection of the packaged product. Any addi- 
tional uses are merely incidental. 

This Court reached a similar conclusion in denying merchandise 
treatment as printed matter in Norman G. Jensen, Inc., A/C Call- 
houn’s Collectors Society Inc. v. United States, 84 Cust. Ct. 76, C.D. 
4846, 490 F.Supp. 497 (1980), aff'd, 68 CCPA 5, C.A.D. 1255, 634 
F.2d 1345 (1980). The Jensen case involved gold strips with a design 
embossed on their face. The Court, while acknowledging “that em- 
bossing may be printed matter within the purview of part 5 of 
schedule 2”, found that determination alone was not dispositive as 
to whether the merchandise involved could be classified as printed 
matter. Relying on the Brussels Nomenclature, The Court stated 
“for an article to be ‘printed matter’ under part 5, the essential 
character of the article must be imparted by the textual and picto- 
rial matter contained thereon’. In the case at bar, the essential 
character of the merchandise is its packaging function and not the 
utilization of the packaging for advertising. Classification of the 
merchandise as printed matter is therefore denied, as the criteria 
for such classification, derived from both statute and case law, 
have not been met. 

Plaintiff's reliance on the holding in J.A. Chambers v. United 
States, T.D. 37812, G.A. 8208 (1918), to support its printed matter 
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claim is unfounded. In Chambers, uncut paper wrappers printed 
with a trademark and product description were found to be printed 
matter. However, the relevant provisions in Chambers arose under 
the Tariff Act of 1913 and were not controlled by Headnote 1 of 
Part 5, Schedule 2 (TSUS), the determinative statutory provision 
pertaining to this claim. Moreover, in its treatment of paper wrap- 
pers under the 1913 Act, the Board of General Appraisers was lim- 
ited to classification alternatives as either “printed matter” or 
“manufacturers of paper’.1 Where there has been a substantial 
change in the statutory language, judicial construction under a 
prior tariff act is not dispositive. John H. Faunce Inc., Masonite 
Corporation v. United States, 80 Cust. Ct. 139, C.D. 4747 (1978); 
Inter-Maritime Forwarding Co. v. United States, 70 Cust. Ct. 133, 
C.D. 4419 (1973). Consequently, the decision in Chambers (supra) is 
not germane to the present case. 

In evaluating a classification claim under TSUS item 772.20 (the 
“containers” provision), certain considerations must be weighed. In 
its imported condition, the subject merchandise is incapable of 
“containing’’, as it consists of continuous lengths of flat plastic. The 
question arises, therefore, as to whether the merchandise is unas- 
sembled or unfinished for the purposes of item 772.20. 


General Interpretative Rule (10)h, TSUS, states: 

(h) unless the context requires otherwise, a tariff description 
for an article covers such article, whether assembled or not as- 
— and whether finished or not finished; (Emphasis 


Under this rule, articles which are not assembled or finished are 
classified as if they are complete. 

Defendant argues the merchandise at issue is merely wrapping 
material which requires further processing after importation, thus 
precluding classification as an unfinished or unassembled article. 
Defendant further argues the “substantial manufacturing” the 
plastic undergoes in the United States removes it from Rule 10(h) 
through the “unless the context requires other’ limitation therein. 

Whether particular merchandise is a material or an unfinished 
article is a question which has been before the Courts on numerous 
occasions, with differing results depending on the facts and the 
statutory language in each case. United States (American Sponge & 
Chamois Co., Inc., Party in Interest) v. Nylonge Corporation, 48 
CCPA 55, C.A.D. 764 (1960); Avins Industrial Products Co. v. United 
States, 72 Cust. Ct. 43, C.D. 4508 (1974), aff'd, 62 CCPA 83, C.A.D. 
1150, 515 F.2d 782 (1975). In Avins (supra), many of the cases deal- 
ing with this issue were reviewed and further discussion is both un- 
necessary and unwarranted. The merchandise in the present case, 
upon importation in rolls of flat length plastic, is cut, folded, and 
sealed around the various noodle mixes. The character and identity 


1 The Court notes “wrapping paper” is now specifically provided for under TSUS item 252.86. 
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of the individual pieces, cut to specific sizes with distinctive print- 
ing thereon, is fixed. The merchandise is not commercially capable 
of any use other than packaging these particular products. See e.g. 
United States v. Buss & Co., 5 Ct. Cust. Appls. 110, T.D. 34138 
(1914); Bendix Mouldings, Inc. v. United States, 73 Cust. Ct. 204, 
C.D. 4576, 388 F.Supp. 1193 (1974). Additionally, plaintiff's mer- 
chandise is marked at regular intervals for the purposes of the 
above processes, a factor found to be indicative, if not solely ae 
minative, of classification as an article in prior cases. g. 
United States v. The Harding Co., 21 CCPA 307, T.D. 46830 (1938) 
and The Harding Co., et al. v. United States, 23 CCPA 250, T.D. 
48109 (1936). In sum, the factors noted above lead the Court to con- 
clude the merchandise is sufficiently advanced toward completion 
of the finished product to justify its catagorization as “articles” 
within the context of the Tariff Schedules. 

Having determined the merchandise to be “articles”, the remain- 
ing question before the Court is whether these articles constitute 
“containers” for the purposes of TSUS item 772.20. The subject 
merchandise is used to contain articles in the stream of commerce. 
It is used to transport goods to a retail store and to exhibit the arti- 
cles for sale. In Imperial Packaging Corp. v. United States, 2 CIT 
250 (1981), this Court found the above factors determinative in de- 
nying classification under item 772.20 for plastic bags imprinted 
with the retailer's name. The bags were furnished to retail custom- 
ers at the point of sale for carrying purchases home. The merchan- 
dise involved here, however, fits both the criteria set forth in Impe- 
rial Packaging (supra) and the “chiefly used for the packaging, 
transporting, or marketing of merchandise” qualification found in 
item 772.20. The plastic packaging at issue is thus properly classifi- 
able under TSUS item 772.20. 

This conclusion is substantiated by examination of the Summary 
of Trade and Tariff Information, TSUS items 772.20, 772,85, and 
772.86 (April 1981) prepared by the United States International 
Trade Commission.” As noted in Imperial Packaging (supra), the 
Summary provides (at pages 2 and 10): 


Plastic containers serve the dual function of helping to pro- 
tect and of selling the product. With the ascendancy of the self- 
service department stores and supermarkets, goods are openly 
displayed and are expected to sell themselves. Thus the pack- 
age has replaced the sales clerk. These containers are used to 
package nearly every good imaginable from hardware and 
bakery goods to electric components and dairy products. They 
compete against traditional pennant products, including 
glass bottles, metal cans, wooden pallets, paper bags, and pa- 
perboard cases, as well as against one another. In addition, the 


eee eee Oe ey 6 ee ee ee consulted by the 
Courts as an aid in determining the scope of the Tariff provisions. See Imperial Packaging (supra) at 253 and the 
cases cited therein. 
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plastics are frequently combined with one another and with 
traditional materials by means of coatings, laminations, and 
coextrusions to obtain a mix of properties not available in any 
single material or available only at an unacceptable cost. 
There are a number of product areas for these containers from 
which plastics would be excluded were it not for the combina- 
tions of plastics with plastics or plastics with traditional mate- 
rials. Another unique feature of the products covered herein is 
that in and of themselves they serve no further function. For 
example, after the milk within the gallon plastics container 
has been consumed, the container serves no purpose and is 
usually thrown away. Naturally, therefore, price is a critical 
factor in choosing plastics, other materials, or some combina- 
tion thereof. 
* * * * * x * 


Bags and similar nonrigid articles which are not covered 
here under TSUS item 772.20 include disposable household 
bags such as garbage and garden bags, sandwich bags, and food 
bags. Also excluded are any bags furnished “at the point of 
sale,” such as drycleaning garment bags and merchandise bags 
which department stores furnish to customers for carrying pur- 
chases home. Clear plastics bags for produce, usually in rolls 
on elevated racks and perforated for easy removal, are also ex- 
cluded if used in the supermarket at the point of sale. The 
above-described plastics bags enter under TSUS item 774.55, 


and also will be covered under a summary on miscellaneous 
rubber and plastics products. These bags-on-a-roll are covered 
here. under TSUS item 772.20 if intended to be used by the 
a to package the produce for shipment. (Emphasis sup- 
plied. 


The clear inference derived from review of these guidelines sup- 
ports plaintiff's claim of classification under TSUS item 772.20 for 
the subject merchandise. The merchandise packages various prod- 
ucts for shipment before the point of sale, protects them during 
transportation, and serves a marketing function at the retail stage. 
For these reasons, as well as the factors previously mentioned, clas- 
sification under TSUS item 772.20 is proper. 

General Interpretative Rule 10(c), TSUS, provides in part “an im- 
ported article which is described in two or more provisions of the 
schedules is classifiable in the provision which most specifically de- 
scribes it.”” Where there are competing provisions, that with condi- 
tions which are more difficult to fulfill is controlling. See e.g. FL. 
Smidth & Company v. United States, 56 CCPA 77, C.A.D. 958, 409 
F.2d 1369 (1969). Since the parties agree TSUS item 774.55 de- 
scribes the imported merchandise, and the Court has concluded the 
merchandise is also described by item 772.20, a determination as to 
which of the provisions is more specific is required. Item 774.55 is a 
general “basket” provision and is less specific than item 772.20. 
Therefore, the Court finds the classification of the subject merchan- 
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dise under item 772.20 to be proper and controlling in the case at 
bar. Judgment will be entered accordingly. 


(Slip Op. 85-38) 


UNITED STATES, PLAINTIFF v. INDIA Foop AND GOURMET, AND 
INSURANCE Co., DEFENDANTS 


Court No. 83-12-01740 
Before: Restani, Judge. 


OPINION AND ORDER 
[Plaintiff's motion for summary judgment denied.]} 


(Decided March 25, 1985) 


Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, and Kenneth N. Wolf, United 
States Department of Justice, Civil Division, for plaintiff. 

Richard L. Furman, for defendant India Food and Gourmet. 

Sage, Gray, Todd & Sims (John J. Hannaway) for defendant Peerless Insurance 
Company. 

REsTANI, Judge: In this action, the United States has moved for 
summary judgment and seeks to collect liquidated damages alleged- 
ly arising from the importation of three shipments of adulterated 
food products. Jurisdiction in this matter is predicated upon 28 
U.S.C. § 1582 (1982). 


I 


The following facts surrounding the three importations are not 
in dispute. On November 21, 1977, defendant India Foods (“India’’) 
imported 400 bags of Basmati rice at the port of New York. On No- 
vember 29, 1977, India with defendant Peerless Insurance Company 
(“Peerless”) as surety, executed an immediate delivery and con- 
sumption entry bond payable to the government. Accordingly, the 
United States Customs Service (“Customs”) released the rice to 
India on the same day. In December, 1977, the Food and Drug Ad- 
ministration (“FDA’’) took a sample of the rice and found it con- 
tained live and dead insects. A notice of detention was issued on 
December 14, 1977 by which the FDA informed India of a violation 
of §801(aX3) of the Federal Food and Drug Act, 21 U.S.C. §381(a) 
(1976), and told India to keep the shipment intact pending a final 
decision concerning admission of the goods. On January 4, 1978, 
India filed entry papers regarding the rice. On September 27, 1978, 
the goods were denied admission into the United States and India 
was so notified by means of a form from the District Director of 
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Customs. The form told India it had ninety days plus any addition- 
al time granted to export the rice or the rice would be destroyed.! 

India also imported 400 more bags of rice in May, 1978. Again, 
India with Peerless as surety executed a single entry bond payable 
to the government and the rice was released to India on June 2, 
1978. Later that month the shipment was sampled and found to 
contain dead insects. A notice of detention was issued June 18, 
1978, but entry papers were filed on June 30, 1978. On September 
21, 1978, the District Director of Customs, using a form exactly like 
the one later used for the first shipment of rice, notified India of 
the refusal to admit the goods and gave India ninety days to export 
the rice.” 

After the second shipment of rice, India imported into the 
United States one hundred cases of pickles on October 6, 1978. As 
with regard to the rice shipments, a bond with Peerless as surety 
was executed. Again the government was listed as payee and the 
merchandise was released on October 11, 1978. Later that month, 
the FDA took samples and found that the pickles contained rodent 
hairs. On October 26, 1978, a notice of detention was issued. On 
January 10, 1979, the District Director of Customs refused admis- 
sion of the goods, utilizing the same type of form used for the rice 
shipments. Again, that form stated that India had ninety days in 
which to export the goods or the goods would be destroyed. 


Il 


By letter dated April 10, 1979, Customs informed India that Cus- 
tom’s records did not disclose compliance with a directive to export 
the pickles or have them destroyed under Customs’ supervision.* 
The letter also stated that Customs would seek liquidated damages 
under the redelivery portion of the entry bond. By letter dated 
April 23, 1979, regarding Customs’ decision on all three shipments, 
India’s sole proprietor, Mr. Kishor, wrote to Customs asking for an 
extension of time. In his affidavit Mr. Kishor stated that his writ- 
ten request was hand-delivered by him and orally agreed to by a 
Customs official. The specifies of that request are unclear, but if 
the extension was granted, India’s time to export the goods from 
this country would have been extended until May 23, 1979. 

On September 26, 1979, Customs issued notices demanding pay- 
ment of liquidated damages for each of the three shipments for 
failure to redeliver the goods to Customs custody as required by the 
redelivery provision, paragraph 4, of each of the entry bonds. In an 
inter-department letter, dated March 26, 1982, the Regional Coun- 
sel of Customs informed the Regional Commissioner that no rede- 


1 The relevant provision of the notice stated: 

You are hereby notified that admission of above-described merchandise is refused. The merchandise must 
be exported under Custom’s supervision within 90 days from the date of this notice or within such addition- 
al time as the District Director of Customs specifies. Failure to do so may result in destruction of the mer- 
chandise as authorized by the statute. 

2 Thus, the second rice shipment actually was denied admission before the first shipment. 
3 The notices of refusal made no mention that India itself could destroy the adulterated goods. 
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livery notices as required by 19 CFR § 141.113(b) were found in Cus- 
toms’ records.* Apparently, on March 16, 1982, Customs, therefore, 
dropped its efforts to collect damages for failure to redeliver. 

The discontinuance of the redelivery claims, however, was not 
the end of Customs’ effort to collect liquidated damages. On March 
9, 1981, Customs had issued a second group of notices of demand 
for liquidated damages. These demands were based on failure to 
export the goods under Customs’ supervision pursuant to para- 
graph seven of the entry bonds.5 

India’s refutation of the liquidated damage claims were voiced in 
a letter to Customs dated January 2, 1980, written in response to 
the claims based on failure to redeliver. With that correspondence, 
India submitted a letter it had received from the city of Jersey 
City, New Jersey. The Jersey City letter stated that the city’s 
agents had inspected the Advance Warehouse in Jersey City (where 
the goods had been stored since refusal of admission) and found 
several hundred sacks of beans, rice, sugar and powder on pallets 
soiled with rodent urine and droppings. Based on that inspection, 
the New Jersey State Department of Health “embargoed” the food 
commodities in the Advance Warehouse and the city demanded 
that the goods be dumped in a landfill by May 22, 1979. The city’s 
letter was dated May 14, 1979. 

By letter dated March 6, 1980, Customs informed Mr. Kishor that 
in order to prevent assessment of liquidated damages, it would re- 
quire an affidavit from him detailing the exact number of bags of 
rice and cartons of pickles that were destroyed under the aegis of 
Jersey City. Customs also requested an affidavit from J. Scerbo 
Rubbish and Garbage Removal, whose receipt Mr. Kishor had sub- 
mitted in his January 2, 1980 letter. Customs then stated that the 
documents would be sent to the FDA for review. 

Responding to Customs’ request, Mr. Kishor sent Customs a 
letter dated June 23, 1980, and enclosed letters from Scerbo and 
the Advance Warehouse. The Scerbo letter was handwritten and 
addressed to Advance Warehouse Corp. It stated: “In August 1979 
we took 4 roll of containers containing rice in bags, pickles in ctns, 
etc. to M.L.S.A. dump site in Kearny, N.J. and it was dumped and 
pushed by a bulldozer.’”” Advance Warehouse’s letter was addressed 


* Notices of redelivery were mandated by 19 onan 41.113(b) (1976) which provided: 


Other merchandise not entitled to admission. If at any time after entry the district director finds that any 
merchandise contained in an importation is not entitled to admission into the commerce of the United 
States for any reason not enumerated in paragraph (a) of this section [concerning ae he shall prompt- 
ly demand the return to Customs custody of any such merchandise which bas been released. 

s Par 1 of each bond provided: 

And in ae Seay a all merchandise found not to comply with the law and regulations gove 
its admission into the commerce of the United States the above bounden principal after proper notice 

ae label, clean, ite, destroy, export and do any and all other in relation to such merchan- 

oe that =o be ‘lawfu ly d shall hold the said merchandise for inspection and examination, 

the said cipal i ict r of customs a bond on customs Form 7601 in 

filed pursuant to section 485(d) shall have undertaken 

proper te, destroy, export, and do any and all other things in rela- 

tion to the said merchandise that may be lawielly ‘segue. and to hold the said merchandise for inspection 

and examination, or in default thereof shall pay to the district director of customs as liquidated damages as 

amount equal to the value of the merchandise with respect to which there has been a default, as set forth in 
the entry, plus the estimated duties thereon, as determined at the time of entry. 
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to Customs and stated that Mr. Kishor’s merchandise “such as rice 
in bags, pickles in ctns, etc. were stored in our warehouse”, “em- 
bargoed” in May 1979, and completely destroyed by Scerbo. 

Customs, pursuant to the FDA’s advice, refused to either termi- 
nate its effort to collect liquidated damages or to mitigate the dam- 
ages. The agency found no evidence that India’s goods were de- 
stroyed under official supervision or that the goods were among 
those destroyed by Scerbo. Furthermore, Customs noted that Jersey 
City’s “embargo” occurred eight months after the goods were re- 
fused ion. Consequently, during 1981 and 1982 Customs 
made several unsuccessful demands on India and then made sever- 
al demands on the surety, Peerless, which were also unfruitful. 


iil 


Summary judgment is proper in a collection case involving a 
bond when no genuine issue of material fact exists. de Giorgio v. 
United States, 8 CIT —, Slip Op. 84-107 (September 27, 1984). The 
instant case, however, presents the court with several questions of 
material fact. 

First, the occurrence and scope of the claimed extension of time 
of April 23, 1979, remains unclear. Plaintiff's papers neither admit 
nor deny that possible extension. Plaintiff argues that even if the 
extension had been granted, the bonds were still breached because 
destruction did not occur until August, 1979. As previously noted, 
the precise reason for and effect of the extension referred to in Mr. 
Kishor’s letter to Customs is not resolved. If that alleged oral ex- 
tension amounted to a grant of additional time in which India 
could have disposed of each of the three shipments, India may have 
had until May 23, 1979 to dispose of the goods. If the extension ap- 
plied only to the containers of pickles, the additional time could 
have at least affected the disposition of that shipment. Either way, 
the alleged extension of time may have created a situation in 
which some or all of the goods were taken from India by the local 
authority’s “embargo” before the alleged additional grant of time 
had expired 

A second issue of potentially material fact thus arises concerning 
whether or not India could have complied at all with the Federal 
demands once its goods were “embargoed” by the state and local 
authorities. The record before the court does not adequately de- 
scribe the effect of the “embargo” nor have the parties adequately 
addressed the legal issue of whether India may be excused from 
timely complying with the direction to export the goods because of 
the “embargo.” 

Third is the issue of whether the goods were destroyed by state 
or city officials. Plaintiff argues that this issue is irrelevant be- 
cause only exportation or destruction under federal supervision can 
satisfy defendants’ obligation under the bonds. Plaintiff has cited a 
regulation, 19 CFR §12.4, which requires that exportation be con- 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 16, APRIL 17, 1985 


ducted under Customs supervision, but paragraph 7 of the bond, 
and Customs letters and memoranda seem to indicate that destruc- 
tion may be substituted for exportation. Paragraph 7 of the bonds, 
however, does not specifically require that destruction be carried 
out under the supervision of Customs, and plaintiff has cited no 
regulation to that effect. Therefore, the court finds the plaintiff 
has not demonstrated the immateriality of the disputed facts. 


IV 


Although defendants do not seek summary judgment, the court 
notes that defendants’ arguments made in opposition to plaintiff's 
motion for summary judgment based on estoppel, laches, and the 
statute of limitations have not been supported by a demonstration 
of facts giving rise to such defenses. Furthermore, in a situation 
such as this when the government is acting in its sovereign capac- 
ity to protect the integrity of goods entered into the stream of com- 
merce, it is unlikely that equitable estoppel would apply. See Air- 
Sea Brokers, Inc. v. United States, 66 CCPA 64, 68, 596 F.2d 1008, 
1011 (1979); Wally Packaging, Inc. v. United States, 7 CIT —, 578 F. 
Supp. 1408, 1410-11 (1984); see also United States v. Bar Bea Truck 
Leasing Co., 713 F.2d 1563, 1567 (Fed. Cir. 1983).7 Moreover, Cus- 
toms’ effort to collect damages for failure to export (or destroy) 
after first seeking damages for failure to redeliver was a valid 
action under the bond. 

Accordingly, plaintiff has not met its burden of demonstrating 
that the facts regarding the extension of time, the “embargo” and 
subsequent destruction of the goods are immaterial, and plaintiff's 
motion for summary judgment is denied. 


© 21 CFR §$§1.95-1.96, cited by plaintiff, do not appear to apply to total destruction of goods, but rather to 
relabelling, reconditioning and destruction of the residue. 21 U.S.C. § 381 (1982), also cited by plaintiff, provides 


no insight into whether §§ 1.95-1.96 were to have a broader meaning, nor does it answer the question of whether 
or what kind of federal supervision of the destruction of goods is needed for compliance with the bonds. 

7This court’s recent decision in United States v. Federal Insurance Co., 9 CIT —, Slip Op. 85-32 (March 14, 
1985) appears to have no bearing on the instant case. There is no allegation here that the debt which plaintiff 
seeks to collect arises out of a statutory violation by the Government itself, as the court found in the Federal 
Insurance case. 
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